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 UNITED STATES BANKRUPTCY COURT 
 DISTRICT OF MINNESOTA 

 
______________________________________________________________________________ 
 
In re: 

 Case No. BKY 04-32869 
 

 Chapter 13 Case 
Marc Harold Ferris 
and Tracie Kay Ferris 
 
 
 Debtors.    OBJECTION TO CONFIRMATION OF   
      CHAPTER 13 PLAN BY PROVINCIAL BANK 
 
______________________________________________________________________________ 
 
TO: DEBTORS; THEIR ATTORNEY, CHAPTER 13 TRUSTEE, JASMINE Z. KELLER; 

UNITED STATES TRUSTEE; AND ALL OTHER PARTIES IN INTEREST 
 

1. Provincial Bank, a creditor in this Chapter 13 proceeding, by and through its duly 

authorized attorney, hereby submits its objection to confirmation of Debtors' Chapter 13 Plan 

dated May 12, 2004 (the "Plan"). 

2. The Court will hold a hearing on this objection before the Honorable Dennis D. 

O’Brien, Judge, U.S. Bankruptcy Court, on July 15, 2004, at 10:30 a.m. or as soon thereafter as 

counsel can be heard, in courtroom 228A, 316 N. Robert Street, St. Paul, Minnesota 55101. 

3. This Court has jurisdiction over this objection pursuant to 28 U.S.C. §§157 and 

1334, Bankruptcy Rule 5005, and Local Rule 1070-1.  This is a core proceeding under 28 U.S.C. 

§ 157(b)(2)(A) and (L). 

4. The petition commencing this Chapter 13 case was filed on May 12, 2004.  This 

case is now pending in this court.   

5. This Objection arises under 11 U.S.C. § 1324 and Bankruptcy Rule 3015, and is 

filed under Bankruptcy Rule 9014 and Local Rule 3015-3.  Provincial objects to confirmation of 

the Plan, and request an order denying confirmation of the Plan. 
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BACKGROUND 

6. On May 15, 2000, Debtor Marc Ferris executed a Note in favor of Provincial for 

$26,000.00.  Attached hereto as Exhibit A is a true and correct copy of the Note.  The terms of 

the Note require monthly principle and interest payments of $329.16 with a balloon payment due 

on May 15, 2005.  By separate agreement Provincial agreed to extend the final payment date to 

June 15, 2005. 

7. The Note is secured by a properly recorded and perfected Mortgage on the 

Debtors’ principle residence.  Attached hereto as Exhibit B is the Mortgage, which was recorded 

on June 6, 2000. 

8. As of June 16, 2004, Debtors were in default under the terms of the Note and 

Mortgage for, among other things, there failure to make all payments when due.  As of June 16, 

2004, the total principle and interest past due under the Note was $2,398.43, plus attorneys’ fees.  

The total payoff under the Note and Mortgage was $22,232.09 plus costs and fees, including 

attorneys’ fees.  The Debtors are also one month behind in their post-petition payments. 

9. As a consequence of the Debtors’ default, Provincial accelerated all amounts due 

under the Note and Mortgage and commenced foreclosure proceedings.  A sheriff’s sale was 

scheduled for May 12, 2004, the day the Debtors commenced this bankruptcy case. 

10. As of the date of this Objection, Provincial estimates that the fair market value of 

its collateral is in excess of $230,000.00.  The total debt secured by the Debtors’ residence is less 

than $200,000.00. 

OBJECTION TO CONFIRMATION 

10. Provincial objects to confirmation of the Plan for two reasons:  (i) the Plan 

impermissibly modifies the rights of Provincial; and, (ii) the Plan does not provide for the 

balloon payment due on June 15, 2005 or for payment of Provincial’s attorneys’ fees.   
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11. WHEREFORE, Provincial Bank requests entry of an order denying confirmation 

of the Plan at bar, and for such other and further relief as the court deems appropriate under the 

circumstances. 

 

 
 RIDER, BENNETT, EGAN & ARUNDEL, LLP 
 
 
 
 By                      /e/ William P. Wassweiler           
  William P. Wassweiler (232348) 
  Attorney for Creditor 
  2000 Metropolitan Centre 
  333 South Seventh Street 
  Minneapolis, Minnesota  55402 
DATED:  July 9, 2004  (612) 340-7973  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 





   
 

UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

______________________________________ 
 

In re:         Case No. BKY  04-32869 
 
Marc Harold Ferris 

   and Tracie Kay Ferris,        Chapter 13 Case 
 
   Debtors. 
______________________________________ 
 

MEMORANDUM OF LAW IN SUPPORT OF OBJECTION TO  
CONFIRMATION OF DEBTORS’ CHAPTER 13 PLAN 

 
 

Provincial Bank, by its undersigned counsel, files the following memorandum in support 

of its objection to the Debtors’ Chapter 13 Plan in the above-captioned case. 

FACTS 

 
The facts are as stated in the Objection to Confirmation of Chapter 13 Plan by Provincial 

Bank dated July 9, 2004 ("Objection") and incorporated herein by reference.  All capitalized 

terms in the Objection have the same meaning herein.   

ARGUMENT 

 A. The Plan Does Not Comply With 11 U.S.C. §1322 

Title 11 of the United States Code § 1322(b)(2) provides in pertinent part: 

(b) Subject to subsection (a) and (c) of this section, the plan may – 
 

(2) modify the rights of holders of secured claims, other than a 
claim secured only by a security interest in real property that is the 
debtor’s principal residence . . .  
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Here, the Debtors have impermissibly modified the rights of Provincial.  As a 

consequence of the Debtors’ pre-petition defaults, Provincial accelerated the amounts due under 

the Note and Mortgage.  Indeed, the Debtors’ filed bankruptcy on the day of the sheriff’s sale.  

Under the circumstances and based on the undisputed fact that the collateral is the Debtors’ 

principal residence, the Debtors’ proposed modification of Provincial’s rights under the Note and 

Mortgage by payment of the arrearages over time is in violation of §1322(b)(2).   Although 11 

U.S.C. §1322(b)(5) allows for cure of any default over a reasonable time, as discussed below, 40 

month cure period for a contract that ends in less than 12 months is not reasonable.  Moreover, 

§1322(b)(5) arguably does not apply since, as noted, the last contract payment is due before the 

final payment under the Plan. 

B. The Plan Does Not Comply With 11 U.S.C. §1325. 

11 U.S.C. §1325(a)(5) provides in pertinent part: 

(a) Except as provided in subsection (b), the court shall confirm a 
plan if-- . . .  

(5) with respect to each allowed secured claim provided for by the 
plan-- 

 (A) the holder of such claim has accepted the plan; 

 (B) (i) the plan provides that the holder of such claim retain 
the lien securing such claim; and 

 (ii) the value, as of the effective date of the plan, of 
property to be distributed under the plan on account of such claim 
is not less than the allowed amount of such claim; or 

 (C) the debtor surrenders the property securing such claim 
to such holder . . 

 In addition, 11 U.S.C. § 506(b) provides: 
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To the extent that an allowed secured claim is secured by property 
the value of which, after recovery under subsection (c) of this 
section, is greater than the amount of such claim, there shall be 
allowed to the holder of such claim, interest on such claim and any 
reasonable fees, costs, or charges provided for under the agreement 
under which the claim arose. 

In light of § § 1325(a)(5) and 506(b) and the terms of the respective Contracts entered 

into by the Debtor Marc Ferris, the Debtors' Plan as proposed is not confirmable.  Provincial has 

not accepted the Plan and the Debtor has failed to surrender the property.  In addition, the value, 

as of the effective date of the Plan, of the property to be distributed under the Plan on account of 

Provincial’s claim is less than the allowed amount of such claim.  The Plan proposes to make 

payments to Provincial on account of its claim in an amount totaling $2,972.82, plus interest at 

the rate of 8%.  The Debtors’ have failed to include attorneys’ fees in the Plan which Provincial 

estimates will be $1,500 as of the confirmation date.  See 11 U.S.C. §506.  Moreover, the 

proposed cure period is not reasonable.  Final payment under the Note is due on June 15, 2005.  

The Debtors are not entitled to extend the term of the Note by over 40 months.  Finally, there is 

no provision in the Plan for the balloon payment due on June 15, 2005.   

Therefore, the Plan is not confirmable because the value of the property to be distributed 

to Provincial on account of Provincial’s claim is substantially less than Provincial’s allowed 

claim.   

CONCLUSION 

For the foregoing reasons, Provincial Bank requests that the Court deny confirmation of 

the Debtors’ Chapter 13 Plan. 
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Dated:  July 9, 2004 

 
RIDER BENNETT , LLP 
 
 
 
 
By     /e/     William P. Wassweiler .           _ 

William P. Wassweiler (#232348) 
Attorney for Provincial Bank 
333 South Seventh Street, Suite 2000 
Minneapolis, MN 55402 
(612) 340-7973 

 














